IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOHN H. BYRD, : ClVIL ACTI ON
Pl aintiff, :
V.

RELI ANCE STANDARD LI FE
| NSURANCE COVPANY, ET. AL., :
Def endant s. : NO. 04- 2339

O der _and Reasoni ng

AND NOW on this 7t" day of Decenber, 2004, upon
consideration of the Parties’ Cross-Mtions for Summary Judgnent
(Doc. 19, 24), their Responses, Defendant’s Suggestion of
Bankruptcy (Doc. 28), and Plaintiff’s Response, it is hereby
ORDERED t hat Defendants’ Mdtion is GRANTED, and Plaintiff’s
Motion is DENIED. Plaintiff’s Mdtion for Permission to File a
Reply Menmorandum (Doc. 34) is GRANTED. Judgnent is hereby
ENTERED i n favor of Defendant and against Plaintiff. The Cderk
of the Court shall mark this case closed for statistical
purposes. It is further ORDERED that the Parties’ Unopposed
Motion for Extension of Tine to Conplete Discovery (Doc. 36) is

DENI ED as npot .

BACKGROUND
Presently before the Court are the Parties’ Cross-
Motions for Summary Judgnent. Plaintiff John H Byrd seeks
revi ew of Defendant Reliance Standard Life |Insurance Conpany’s
(“Reliance”) decision to deny his claimfor long-termdisability

(“LTD’) benefits. For the reasons set forth below, Plaintiff’s



Motion is denied and Defendant’s Motion is granted. The Court’s
reasoni ng foll ows.

Begi nning in January, 1996, Plaintiff was enpl oyed as a
Manager of Human Resources for Dan River, Inc. (“Dan River”).?
Dan River, a textile manufacturer located in Danville, Virginia,
provi des LTD benefits under a group plan (“Plan”) covering its
enpl oyees. Reliance funded and adm nistered Plaintiff’s plan
(“Policy”). On January 28, 2003, Plaintiff stopped working
because of “chronic back pain and leg pain.” (Admn. R at 131.)
On January 30, 2003, Plaintiff underwent |unbar fusion surgery.
By July 11, 2003, he was wal ki ng “about four mles a day.”
(Admn. R at 295.) On June 23, 2003, Reliance notified
Plaintiff that his disability clai mwas approved, with benefits
payabl e t hrough August 4, 2003. Reliance requested updated
medi cal records to determne if he was disabl ed beyond that date.
After Reliance reviewed these records, it sent a denial letter to
hi m on Novenber 6, 2003. Plaintiff appealed the denial, and
Reliance affirned the denial of benefits on March 2, 2004. In
the interim Plaintiff filed for, and received, Social Security
(“SSA”) disability benefits on February 27, 2004. On April 6,

2004, Plaintiff notified Reliance of the SSA s award.

! The Parties have briefed the Court on the effect of Dan River’'s
bankruptcy filing on this case. The Court finds that the bankruptcy of a non-
party should not stay any action in this case even if Defendants are co-
obligors, insurers, or guarantors of Dan River. See Maritine Electric Conpany
Inc. v. United Jersey Bank, 959 F.2d 1194, 1205 (3d G r. 1992). Accordingly,

Dan River’s bankruptcy filing will not stay the proceedings in this case.
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1. JURI SDI CTI ON

The Court has jurisdiction over this case pursuant to
28 U.S.C. 8 1331 because the Policy is an “enpl oyee benefit plan”

as defined by ERI SA

[11. DI SCUSSI ON

A. St andards of Revi ew

Two standards of review are applicable here: the
summary judgnent standard and the arbitrary and capri ci ous
standard of review. Sunmary judgnent is appropriate “if there is
no genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of law.” FED. R CIV. P. 56(c).
Essentially, the inquiry is “whether the evidence presents a
sufficient disagreenent to require subm ssion to the jury or
whether it is so one-sided that one party nust prevail as a

matter of law.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-52 (1986). The noving party has the initial burden of
informng the court of the basis for the notion and identifying
those portions of the record that denonstrate the absence of a

genui ne issue of material fact. See Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986). An issue is genuine only if there is a
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. See Anderson, 477 U S. at 249. A

factual dispute is material only if it mght affect the outcone

of the suit under governing law. See id. at 248. Finally, with



cross-notions for summary judgnment, each party bears the burden
of denonstrating that there are no genuine issues of materi al

fact. See Reinert v. Gorgio Foods, Inc., 15 F. Supp. 2d 589,

593-94 (E.D. Pa. 1998).

As to the standard of review for claimdenial, the
arbitrary and capricious standard of review is appropriate in
this case because the Policy provides discretionary authority to

the clains fiduciary. See Firestone Tire and Rubber Co. v.

Bruch, 489 U S. 101, 111 (1989). The term“arbitrary and
capricious” has been interpreted to nean “w thout reason,
unsupported by substantial evidence or erroneous as a matter of

law.” Abnathya v. Hoffmann-LaRoche, Inc., 2 F.3d 40, 45 (3d G

1993). In this case, Plaintiff argues that Reliance’s decision
must be subject to a heightened | evel of scrutiny because of the
i nherent conflict of interest in funding and adm nistering the
Policy. Wile Reliance agrees that the standard shoul d be

nmodi fied in accordance with the “sliding scale” approach adopted

by the Third Crcuit in Pinto v. Reliance Standard Life Ins. Co.,

214 F.3d 377 (3d Gr. 2000), it contends that there was no
conflict of interest.

Under the “sliding scale” approach, the standard begins
with arbitrary and capricious review and applies |ess deference
if evidence reveals that the clains fiduciary’s decision was

i nfluenced as a result of the conflict. See Pinto, 214 F.3d at



379. A court may | ook outside of the adm nistrative record when
setting the standard of review on the Pinto sliding-scale. See

McLeod v. Hartford Life and Accident, Ins. Co., 247 F. Supp. 2d

650, 654 (E.D. Pa. 2003). To guide this analysis, Pinto provides
a nonexclusive list of factors to consider in determ ning whether
a structural conflict of interest warranting hei ghtened revi ew
exi sts, including: the sophistication of the parties; the
information available to the parties; the exact financial
arrangenment between the insurer and the enployer; and whether the
deci sion-maker is a current enployer, fornmer enployer, or
insurer. See Pinto, 214 F.3d at 392.

The Pinto factors weigh in favor of slightly
hei ghtening the standard of review. First, it cannot be said
that Plaintiff is conpletely unsophisticated in enpl oynment
contract matters; he was a human resources manager who answered
grievances in accordance with | abor contracts and participated in
maj or contract negotiations. (Admn. R at 233). Second, there
is no evidence that Plaintiff |acked the information to make an
i nformed decision, or that particular information was unavail abl e
to either of the Parties at the tinme of the Policy execution or
thereafter. Third, Plaintiff has failed to denonstrate the exact
financial relationship between Reliance and Plan, and thus this
factor does not call for heightened review Finally, the fourth

Pinto factor, however, signals that sone form hei ghtened standard



of review is appropriate because the clains fiduciary was in fact
the insurer. Because the Court finds that a structural conflict
of interest exists, the Court will slightly heighten the standard

of revi ew

B. Revi ew of Reliance’'s d ai mDenial

The primary issue before the Court remains whet her
Def endant Reliance acted arbitrarily and capriciously when it
determned that Plaintiff was not “Totally Di sabled” as that term
in defined under the Policy.? For this analysis, the Court may
only review the evidence that was before the adm nistrator at the

time the decision was made. See Mtchell v. Eastnman Kodak Co.,

113 F. 3d 433, 440 (3d Cir. 1997). 1In this case, the burden of
proof to nake a prima facie case remains on the Plaintiff because
his insurer is not calling into question the scientific basis of

t he physicians’ reports. See Lasser v. Reliance Standard Life

Ins. Co., 344 F.3d 381, 391 (3d Cir. 2003) (discussing the burden
of proof in disability cases). For the reasons discussed bel ow,
the Court finds that Plaintiff has not net his prinma facie burden
of proving that he could no longer perform“the material duties

of his regular occupation on a part-tine basis or sonme of the

2 The Court notes that the arbitrary and capricious standard of review
has been sl/ightly heightened in accordance with Pinto, and therefore it has
undert ook a nore probing view of the Administrative Record to determ ne
whet her Reliance’s determ nations were reasonable. Neverthel ess, the standard
of review has not been substantially heightened, nor has it been transforned

into a de novo review.



material duties on a full-tinme basis.”

1. Plaintiff's Material Duties of H's Reqular
Qccupation
“Aduty is ‘“material’ when it is sufficiently

significant in either a qualitative or quantitative sense that an

inability to performit means that one is no |onger practicing

the ‘regul ar occupation. Lasser v. Reliance Standard Life Ins.

Co., 146 F. Supp. 2d 619, 636 (D. N.J. 2001), aff’'d 344 F.3d 381
(3d CGr. 2003). “‘*Regular occupation’ is the usual work that the
insured is actually perform ng i medi ately before the onset of

disability.” See Lasser, 344 F.3d at 386 (enphasis added).

After a careful review of the Adm nistrative Record, this Court
nmust reject Defendants’ argunent that potential work situations
such as breaking up fights, saving enpl oyees from occupati onal

di sasters, and performng CPRis a part of Plaintiff’s regular
occupation. There is no evidence to suggest that Plaintiff
actually perfornmed any of these tasks, or that they represent any
part of Plaintiff’s regular occupation. |In addition, the Court
in Lasser did not categorically reject the DOl manual as a
resource in determning the material duties of an occupati on.

See Lasser, 344 F.3d at 386. That Court found that Reliance’s
use of the DOT manual was unreasonable when it used a broader DOT
title description of “surgeon” to find that several duties of an
“orthopedi c surgeon” were immterial. See id. at 387 n.b.

However, the Lasser Court’s determ nation has no bearing on this
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case because there is a DOTI description on point: “Manager, Human
Resources”. Here, Reliance considered both the DOT occupation
description as well as that of Dan River to determ ne the
material duties of Plaintiff’s regular occupation. Both title
descriptions, read in conjunction with the Adm nistrative Record,
do not support Plaintiff’s argunment that breaking up fights and

performng CPR are material duties of a Human Resource Manager.?

2. Plaintiff's Performance of His Material Duties

a. The Medical Evidence Does Not Establish that
Plaintiff is D sabl ed.

The Parties have submtted contradictory nedical
evi dence as to whether Plaintiff could have perforned sone of the
mat erial duties of his regular occupation. Wile this Court is
precl uded from maeking credibility determ nations when ruling on
summary judgnent notions, it does not find Reliance’s
determ nation to be arbitrary and capricious, even under a
hei ght ened standard of review. In their Mtions, both Parties
have submtted the results of their respective Functional
Capacity Evaluations (“FCE s”) of Plaintiff. Plaintiff's FCE
according to his treating physician Dr. Lawence F. Cohen,

concl udes that he could not performthe nmaterial duties of his

3 See Adnmin. R at 234 (reflecting that Dan River crossed out the
portion of the occupation description which stated that Human Resource Manager
was responsible for supervising the duties of the plant nurse). |In addition,
it appears that the first aid duties were relegated to the plant nurse, and
not to the Human Resource Manager.



“job” at Dan River. (Admn. R at 63.) This Report does not
provi de any objectively satisfactory gui dance as to what materi al

duties Plaintiff can perform See Gallagher v. Reliance Std.

Life Ins. Co., 305 F.3d 264, 274-75 (4th Cir. 2002) (finding that
t he physician’ s opinion was inconclusive with regard to whet her
Gal | agher was incapabl e of performng all of his occupational
duties). Defendants have submtted their FCE, which concl udes
that Plaintiff is “able to performat a Sedentary Physical Denand
Level for an 8-hour day.” (Admin. R at 178.) It should be

not ed that Defendants’ FCE does not discuss any of Plaintiff’s
mat eri al duties; however, it does present a detailed report of
hi s physical capacities before drawing the conclusion that he can
performat a sedentary physical level. This nedical evidence
reasonably supports Reliance’s denial of LTD benefits. The only
remai ning issue is whether Plaintiff’s regular occupati on was

properly classified as sedentary.

b. The Vocational Evi dence Does Not Establish
that Plaintiff is D sabl ed.

Rel i ance conducted a vocational review, which concl uded

that Plaintiff’s regular occupation should be classified as
sedentary. (Admn. R at 213.) Although the vocational review
specialist only considered the DOT designation, “Manager, Human
Resources”, the determnation to use the DOT description was not
arbitrary and capricious because it mrrors the requirenents
identified by Dan River. (Admn. R at 214-15; 233.) Reliance’'s

determ nation that the requirenents are sedentary in nature is



reasonabl e after a review of Dan River’s Position Description and
the DOT designation. See id. Mdreover, this Court does not find
any procedural irregularities in Reliance’ s claimreview process.
After reviewing the Adm nistrative Record, it does not appear

that Reliance perfornmed a self-serving review of the clains file

or a self-serving application of the DOT manual to the facts.

3. Reliance’'s Refusal to Consider Plaintiff’'s Soci al
Security Award Was Not Arbitrary and Capricious.

Plaintiff correctly argues that the SSA's determ nation

of disability should be considered See Edgerton v. CNA Ins.,

Inc., 215 F. Supp. 2d 541, 549 (E.D. Pa. 2002) (finding that
“[a] | though an SSA deci sion nmay not be dispositive in determning
whet her an ERI SA adm ni strator’s decision is arbitrary and
capricious, it is a factor that should be considered”). Yet, the
Social Security award is not binding on Reliance any nore than
Rel i ance’s denial of benefits is binding on the SSA. Reliance’s
deci sion not to consider the SSA award was not arbitrary and
capri ci ous because Reliance was not made aware of the SSA award
until April 6, 2004, which is a nonth after the appellate

determ nati on was i ssued.

| V. CONCLUSI ON
Rel iance’s decision to deny benefits was not arbitrary

and capricious, even under heightened scrutiny. Because there

are no genui ne disputes of material fact as to whether Reliance

acted arbitrarily and capriciously under the Pinto standard, the

Court wll grant Defendant’s Mdtion and deny Plaintiff’s Mtion.
AND I T IS SO ORDERED.

S/ darence C. Newconer
United States District Judge
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